CFLA Statement: Al and Copyright and its application
in Cultural Heritage Institutions

Issue:

Copyright protection of artificial intelligence (Al) outputs would be disruptive to the complex and
nuanced balance in the Copyright Act. The Act protects works created by human authors,
including the computer programs underlying Al. The computational outputs of Al are not
protected, although there are global stakeholder (industry and lobbyists) pressures to change
this.

Al processes can be trained to create works in a faster-and more systematic way than human
authors. The mass output that Al makes possible displaces human creativity and can threaten
economic disruption that disadvantages human authors and privileges rapid machine outputs
over human creations. Any protection of works generated by Al has the potential to radically
enclose a great swath of the public domain, further diminishing human creativity.

Background

Copyright in Canada protects the expression of human creativity that includes skill and
judgment. The outputs of computation from processes that are mechanical and routine may not
reach the originality bar set out in the Supreme Court of Canada’s unanimous CCH' decision.
Without expressive agency, and without underlying intellectual effort, Al process outputs should
not be afforded the same level of protection that copyright affords the works of human creators.
As Prof. Carys Craig points out, “authorship entails expressive agency... that Al simply cannot
possess.” Machines should not become rightsholders.

The outputs of Al processes are mechanical exercises that do not include skill and judgment;
the development of an algorithm is an exercise of skill and judgment. As such, the computer
program that creates a work that has copyright protection and the copyright regime retains its
inherent incentive to create. Unlike human authors, Al processes do not need the incentives
afforded by copyright to create new works.? Al is already protected by trade secrets and the
expansion of this protection into IP rights would unbalance the scope of IP protection and
disincentivize other stakeholders.

One intent of copyright is to “maintain a balance between the rights of authors and the larger
public interest, particularly education, research and access to information.” The mass output
that Al makes possible can cause economic disruption by disadvantaging human authors and
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privileging machine outputs over human creations. If covered by the full range of copyright
protections, this kind of volume-based “autoship” would crowd out human authors and strip
society’s right to access information associated with computational outputs that would otherwise
reside in the public domain.®

On the important and complex issue of authorship, CFLA currently takes the position that the
outputs of Al processes should remain unenclosed and in the public domain. As Craig and
others warn, providing full copyright protection for Al outputs threatens copyright balance, and
the value Canada places on human expression.® ’

Analysis

Al brings with it many questions that remain to be answered including how to deal with the
potential for misuse and exploitation around issues such as privacy intrusions, large-scale
copyright infringement, and illegal collection of data, as well as how both liability and the
autonomy threshold will be determined for Al processes and outputs. As Daniel Gervais
pointedly states “No copyright should be granted to an author who is not also responsible for the
work’s meaning and content, whether it be libel or copyright infringement.”

Whatever regime is adopted for the recognition of Al creations will affect creators and society,
and its significance must be addressed as a matter of important public policy with potentially
disruptive unintended consequences. Equating human and machine creation would have a
deleterious effect on creators and how society values their work and their contribution to the
public good. It would negatively affect the incentive to create: society’s conception of the author
will be affected in direct relation to the degree and type of recognition that is accorded to Al
authorship.

If the outputs of Al processes have any protection at all, they should have less protection than
human authors currently hold under the Copyright Act. While Al outputs may not achieve
originality, the exploration of computation, intellectual labour, and exchange value invites
consideration of a thinner protection, as illustrated in sui generis® rights in other jurisdictions for
database protection, with short non-renewable terms of protection. The parameters of “thinner
copyright”'® remain to be determined, and should be the subject of thorough consultation and
deliberation. Granting full protection to Al output would have deleterious effects on creator
incentive.
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Recommendations
1. Artificial intelligence authored works should not be protected by copyright.

2. Should any protection be contemplated, it should be weaker protection, what is called
“thinner copyright”."
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